Key Concepts for Litigat
By : Nan E. Hannah

While sitting in a complex mediation recently, key words on wh
Those words are SUCCESS; CREATI VI TY; FLEXI BI LI TY; PATI ENCE; AN
l'itigation context may help you prepare for your next case.

SUCCE®BNn moderns socke s yjewed al most exclusively in terms of a
cause problems in |litigation because rarely is the |itigation
guaranteed a wiomeiahstlhdtaaenmng a judgment for every @Benny cl ai
fees. The result is an enforceable piece of paper which may b
judgment wortil thottthoen pli amier?t i fTffhe real ity is that most busi ness
a greater success than attainmentisodcatdaenpdi-wioeaoivKk@apetrhat tod
concept in mind and keep reading.

CREATIVITY can -wiemad tlof thekewphaintiff/creditor is focused on m
creative resolutions. Solutions may involve security, payment

paying attention tioeahetypppbstomspanteeses A creative settl ement
even preserve a business relationship.

FLEXI Bi¥YoadYtruly cannot get blood from a turnip. I f a party i
to maximize recovdWeg hmawe bteo nri escscevdedmaly 0 W% gaft eprainnoifga&lr t o sett
a case. There is a good bet the party wil.l spend more than th
There is no guarantee & fe@ge awidl hoawamodii set otheeypyt her party wi
the action. Neithebeoempt ominaeé ysos ahoostd be viewed as weakne
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PATI ENCEtigation 1is
mar at hon, not a spri
saying among | awyer

fmedi ations rarely ge
undi 0Because of the
Rul es of Civil Proce
itigation takes tim

I

Whil e discovery i a
Contract Law often results in |nf
whi ch serves to clar

: : : edi_a ty h
I ndemni fication, Duty to DEféeh &yﬂ—ﬁglcﬁl
. . attent |on not jus
By COdy R. Loughrldge being sald buttoth
) _ what i s sai .
Often | umped together and buried in thear§moadénpn{| nndt cfn plé§|
contracts, indemnification, duty t o def epdsiatnidviehfaolgdowh &xmlres
accepted without much examination or fanf drdd.! ©e"¥Pwever, these
can have major consequences. An examinabb%?/é’éNfE?FﬁlF'l@ A’gdeucsttr
al wayeke acot ocaccept these provisions withoeutiehjgaetoancohss al

throughout a case.
Indemni fArmaitndemni fi cation provision, in _orstt foh_u'rf'[Csoncheeptl|a

) ) information devel o
anot her. Said differently, where Party a%%ﬁ%%?st%ho dgmni, y
be responsible for the I iability or | 0ssspiemaurmrged ebwt Paritt o
transaction. When examining an indemnificcaotsltosn 'p”rcorvelassleon Y|0nura

. . . . . . ders

examine: who is being indemnified (does Stt Hﬁetﬁegngé)géesel
affiliates or is it limited to the party ha||n$\ohe.rnscerlefa’?s)esanads twhee
there a monetary cap of the indemnificatid<rﬂOW||§dt9H3eOlfn@é]rﬂnloftlh(
. . p05|t|o and its .
of the party, or is there any baseline threShgltdhsbeafnodreweamne
triggered?). This may lead to a d
cut | osses by becomi
Duty to Deéeondntractual pfm@wystoonsemémmla%fterﬁét'Ve and flexibl
. ucces in the fo
where one party agrees to provide a defenseecaor\/derqahyg targe mluecgnala
the defense. Perhaps the most commonpl acgiesxamphe obtdUuityyte
in the insurance arena. By way of exampl &, regdmsganc£rbce carri
duty to defend its policyholder/insured %z’;llr;/%tu r‘?ﬁay daeC|dbeyt‘
scenario arises in the construction contextimpgft&PnbfagtonciMgy

owner against claims by a subcontractor (sucecesa Iwiidd) .onl ynre
an outcom
: by udg
including the aestss ofl tatsthomunaely e noted th’?‘utte)f%r%'l%'ay% %n B
provision can create a situation where theatdeofrennedyisng wea rtaynta rcc

are at odds or disagree with the counsel rM&ke ddd,orimee Idetc'gsdt
throughout a case.

woul d be agreeing ctodepfr.rvsseleagehnenS)sznlelnensudlbrn:'uaelin?/v\é'ctor

potential terms of settlement. Wwhether a case is a

fpri niiacalual recover.y

Hol d HarAnlteslsd harmless provision is a corlfptrriancfn(ti@palamdiemgn Ldpa_sfiq:]r

party against the actual |l oss as well as VngbS*"?\S@severfn' fot
) actual recov F)/

to hold Party B responsible or sue Party Bulft|matae”|1&/9‘?1~°m(e %:r”toyfenA
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